
Contents

Introduction: The New Rights ..................................................... 1
1. Rights for Humans .............................................................. 1
2. Universal Jurisdiction .......................................................... 4
3. Acquiring Jurisdiction over the Person .............................. 15
4. The Basic Elements of the ATCA ....................................... 17
5. A Preview of the Argument ............................................... 25

1: A Comparative Analysis of Tort Law ..................................... 27
1. The Original ‘Ticking Bomb’ Case .................................... 30
2. The Attempt to Reconcile Trespass and Case .................... 37
3. The ‘Birth’ of Strict Liability .............................................. 39
4. Proximate Cause: The Last Gasp of Trespass .................... 45
5. Comparative Analysis ........................................................ 53
6. If Criminal, Tort Follows ................................................... 57
7. Punitive Damages .............................................................. 58

2: The Paradigm of Efficiency .................................................... 67
1. The Transition from Negative to Positive Efficiency .......... 69
2. From Negative to Positive Efficiency: Once More ............. 73
3. The Implications of Cost–Benefit Analysis ......................... 79

3: Reciprocity ............................................................................. 85
1. Private Law, not Public Law .............................................. 87
2. The Dispute about Contributory and Comparative
     Negligence ......................................................................... 91
3. Excusing Risks ................................................................... 95
4. Critique of Reciprocity .................................................... 103

4: The Paradigm of Aggression ................................................ 105
1. The Passive Victim ........................................................... 108
2. Interaction as the Alternative ........................................... 110

5: Torture as Aggression .......................................................... 115
1. Filartiga: The Pivotal Decision ......................................... 115
2. The Oddities of Torture ................................................... 117



viii   Contents

3. Torture in the Context of Armed Conflict ....................... 121
4. An Affirmative Account of Torture .................................. 123
5. The Element of State Action ............................................ 125
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